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CIRCUIT COURT OF THE CITY OF RICHMOND. 
City of Richmond v. Peter Hagan & Co.* 

August 16, 1904. 

1. Kivebs and Habbors — Jurisdiction of Congress. Congress may take ex- 

clusive jurisdiction over all navigable waters of the United States, and 
exclude any and all authority to the states. 

2. Rivebs and Habbobs — River and Harbor Bill. The United States River 

and Harbor Bill. (Act of March 3, 1899) was not intended by Congress 
to fully coVer all navigable waters of the United States, or supersede 
the original authority of the states. 

3. Rivebs and Habbobs — State laws — Removal of obstructions. State laws 

providing for the removal of obstructions in rivers and harbors en- 
tirely within the borders of a state are not in conflict with the United 
States River and Harbor Bill. 



Upon an action of assumpsit. 
The opinion states the case. 



Henry R. Pollard, City Attorney, for the plaintiff. 
John A. Lamb and Bo. H. Talley, for the defendants. 

Hon. R. Carter Scott, Judge : 

It appears from the facts developed in this case that defendant's 
barge, "Peter Hagan," loaded with coal, from Philadelphia, Pa., to 
Richmond, Va., when nearing Richmond struck a rock, filled with 
water, and, before it could reach the wharf, sunk in the harbor of 
Richmond on July 3, 1898, thereby obstructing navigation; that in 
the same month the council committee of the city of Richmond took 
the matter up with the owner, Peter Hagan, and endeavored to have 
him remove the wreck. 

The various proceedings of this committee, the correspondence, 
and the resolutions adopted are in evidence. It appears therefrom 
that this sunken barge was a serious menace to navigation as it lay 
in the harbor, that after it had been there several months, the 
house on top of it was washed away, and there was nothing to mark 
it. More than a year elapsed, during which demand after demand 
was made by the city upon Hagan to remove it, but he still delayed. 
Then it was that the city took final action and had the barge blown 

* Reported by George C. Gregory. 
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up and removed from the harbor, at a cost of $442.75, which sum 
was demanded from Hagan, but he refused payment. The city in- 
stituted this action in October, 1899, to recover the amount ex- 
pended. 

The whole question of law and fact, a jury having been waived, 
was submitted to the court. The city, to support its action, intro- 
duced sections 2011 (as amended by acts 1889-90, p. 624), 2012, 
2013 and 2014 of V. C. 1887 ; section 19, sub-section 6, of the char- 
ter of the city of Richmond; and ch. 77, sec. 8, of the city ordi- 
nances. 

Sec. 2011. — "They [the Board of Harbor Commissioners of Nor- 
folk and Portsmouth] shall have authority to cause the removal of 
any wharf, dock, wreck, or other obstruction to navigation or that 
may, in their opinion, be injurious to the harbor or that may cause 
shoaling at any point in the channel of said river, its branches or 
tributaries, at the expense of the owner or party causing the ob- 
struction : provided, the rights of any owner of a wharf whose lines 
have been heretofore fixed by authority of law shall in no way be 
disturbed." 

Sec. 2012. — "The said board, if in their judgment expedient, 
may employ the services of a competent engineer at any time, who 
may make a survey of any waters lying within their jurisdiction, 
and perform such other duties as the board may require of him." 

Sec. 2013. — "When any dredging is done in any of the waters 
aforesaid, the board shall have power to designate the places at 
which the dredging material shall be dumped." 

Sec. 2014. — "The said board shall have power to make and en- 
force such rules and regulations for the preservation of the harbor, 
its police government, and the better use of the wharf, mooring, 
and other facilities thereof, as they may from time to time deem 
proper." 

Sec. 19. — Sub-section 6 of the City Charter. — [The city council 
shall have power to make such ordinances, by-laws, orders, and reg- 
ulations as they may deem desirable to carry out the following 
powers, which are hereby vested in them :] — "To establish, con- 
struct, and keep in order, alter or remove, landings, wharves, and 
docks on lands belonging to the city ; and to lay and collect a rea- 
sonable duty on vessels coming to and using the same, and to regu- 
late the manner of using other wharves and landings within the 



440 10 VIRGINIA LAW REGISTER. [Sept., 

corporate limits ; to prevent or remove all obstructions in and upon 
any landings, wharves, or docks. They may also appoint port- 
wardens for the port of said city, who shall exercise such powers as 
the council may give them up to the port-warden's lines, as they 
may be established from time to time by the United States govern- 
ment, and fix their fees and compensation. The said city shall have 
power to improve and keep in good, safe, and navigable condition 
the harbor of James river within the corporate limits. The city 
council of said city shall have all the powers set forth in sections 
two thousand and eleven, two thousand and thirteen, and two 
thousand and fourteen of the Code of Virginia, eighteen hundred 
and eighty-seven, which powers it may delegate to some proper 
committee of persons satisfactory to said council." 

Chap. 77, see. 8 of the City Ordinances. — "The committee on im- 
provement of James River shall have power to fix lines along said 
harbor within which riparian owners may erect harves, docks and 
proper structures and fixtures for commercial and manufacturing 
purposes. 

"They shall have authority to cause the removal of any wharf, 
dock, wreck or other obstructions to navigation, or that may, in 
their opinion, be injurious to the harbor, or that may cause shoal- 
ing of said harbor, its branches or tributaries, at the expense of the 
owners or the party causing the obstruction: provided, the rights 
of any owners of a wharf whose lines have been heretofore fixed by 
authority of law shall in no way be disturbed." 

Also, witnesses were introduced to prove the various steps taken 
by the city in order to have, the sunken barge removed. 

It was admitted that the harbor of Richmond was within the cor- 
porate limits, and that the James river was wholly within the con- 
fines of the state of Virginia. 

To the introduction of all this testimony the defendant objected, 
on tne ground that the acts in question were in violation of Art. 1, 
sec. 8, clause 3, of the Constitution of the United States, and there- 
fore void, but the court overruled each and every objection. 

The city proved that the sum expended, and lor which it brought 
its action, was a reasonable and necessary expenditure for the pub- 
lic benefit in order to keep the harbor open for navigation, and 
further, that every possible opportunity was given to Hagan to 
remove the barge before action taken, even waiting for more 
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than a year, and it only acted in the face of the advance of fall and 
winter, when navigation would be rendered more dangerous. The 
defendant introduced no evidence, but relied upon the Constitution 
of the United States supra, and sections 19 and 20 of the United 
States Eiver and Harbor Bill. (30 U. S. Stat, at Large, p. 1152.) 
Sec. 19. — "That whenever the navigation of any river, lake, har- 
bor, sound, bay, canal, or other navigable waters of the United 
States shall be obstructed or endangered by any sunken vessel, boat, 
water craft, raft, or other similar obstruction, and such obstruction 
has existed for a longer period than thirty days, or whenever the 
abandonment of such obstruction can be legally established in a less 
space of time, the sunken vessel, boat, water craft, raft, or other 
obstruction shall be subject to be broken up, removed, sold, or oth- 
erwise disposed of by the secretary of .war at his discretion, without 
liability for any damage to the owners of the same : Provided, That 
in his discretion, the secretary of war may cause reasonable notice 
of such obstruction of not less than thirty days, unless the legal 
abandonment of the obstruction can be established in a less time, to 
be given by publication, addressed 'To Whom It May Concern, 
in a newspaper published nearest to the locality of the obstruction, 
requiring the removal thereof; and provided also, That the secre- 
tary of war may, in his discretion, at or after the time of giving 
such notice, cause sealed proposals to be solicited by public adver- 
tisement, giving reasonable notice of not less than ten days, for the 
removal of such obstruction as soon as possible after the expiration 
of the above specified thirty days' notice, in case it has not in the 
meantime been so removed, these proposals and contracts, at his 
discretion, to be conditioned that such vessel, boat, water craft, 
raft, or other obstruction, and all cargo and property contained 
therein, shall become the property of the contractor, and the con- 
tract shall be awarded to the bidder making the proposition most 
advantageous to the United States : Provided, That such bidder 
shall give satisfactory security to execute the work: Provided, 
further, That any money received from the sale of any such wreck, 
or from any contractor for the removal of wrecks, under this para- 
graph, shall be covered into the treasury of the United States." 

Sec. 20. — "That under emergency, in the case of any vessel, boat, 
water craft, or raft, or other similar obstruction, sinking or ground- 
ing, or being unnecessarily delayed in any government canal or 
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lock, or in any navigable waters mentioned in section nineteen, in 
such manner as to stop, seriously interfere with, or specially endan- 
ger navigation, in the opinion of the secretary of war, or any agent 
of the United States to whom the secretary may delegate proper 
authority, the secretary of war or any such agent shall have the 
right to take immediate possession of such boat, vessel, or other 
water craft, or raft, so far as to remove or to destroy it and to clear 
immediately the canal, lock, or navigable waters aforesaid of the 
obstruction thereby caused, using his best judgment to prevent any 
unnecessary injury ; and no one shall interfere with or prevent such 
removal or destruction : Provided, That the officer or agent charg- 
ed with the removal or destruction of an obstruction under this 
section may in his discretion give notice in writing to the owners 
of any such obstruction, requiring them to remove it ; and provided, 
further. That the expense of removing any such obstruction as 
aforesaid shall be a charge against such craft and cargo ; and if the 
owners thereof fail or refuse to reimburse the United States for 
such expense within thirty days after notification, then the officer 
or agent aforesaid may sell the craft or cargo, or any part thereof 
that may not have been destroyed in removal, and the proceeds of 
such sale shall be covered into the treasury of the United States. 

"Such sum of money as may be necessary to execute this section 
and the preceding section of this act is hereby appropriated out of 
any money in the treasury not otherwise appropriated, to be paid 
out on the requisition of the secretary of war. 

"That all laws or parts of laws inconsistent with the foregoing 
sections, ten to twenty, inclusive, of this act are hereby repealed: 
Provided, That no action begun, or right of action accrued, prior 
to the passage of this act shall be affected by this repeal." 

The principle involved in this case is not only of great impor- 
tance to this city, but also to each and every city of the United 
States that has a harbor. 

1 have carefully examined all the authorities relied upon by coun- 
sel, and am of the opinion, from the facts in this case, that judg- 
ment should go for the city, provided, under the law, she had the 
right to remove the obstruction and charge the same to the owner ; 
in other words, if the state statutes and city ordinances are opera- 
tive and not inconsistent with the laws of the United States. The 
laws above mentioned, enacted by state and city, must yield, pro- 
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vided the United States statute of March 3, 1899, is inconsistent 
with them or intended to fully cover the same matter, or supersede 
the original authority of the state. In case of conflict the state 
must yield. "This constitution and the laws of the United States 
which shall be made in pursuance thereof .... shall be the 
supreme law of the land." U. S. Constitution Art VI, clause 2. 

Mr. Justice Field, in Bowman v. C. & N. W. R. R. Co., 125 U. 
S. 465, 507, says: "The doctrine now firmly established is, that 
where the subject upon which Congress can act under its commer- 
cial power is local in its nature or sphere of operation, such as 
pilotage, the improvement of harbors, the establishment of bea- 
cons and buoys to guide vessels in and out of port, the construction 
of bridges over navigable rivers, the erection of wharves, piers, and 
docks, and the like, which can be properly regulated only by special 
provision adapted to their localities, the state can act until Con- 
gress interferes and supersedes its authority, but when . . . ." 

I am of opinion that the above provisions of the statute law of 
Virginia, and the ordinances of the city, when enacted, were with- 
in the lawful power of the state and city, and are now in full force 
and virtue, provided not inconsistent with the United States 
statute of March 3, 1899 (supra), or provided that that statute 
was not intended to fully cover the same matter, and supersede the 
original authority of the states. This, then, is the question to be 
decided. 

A careful examination of the United States statute of March 3, 
1899, supra, shows that it is entitled "An Act Making Appropria- 
tions for the Construction, Eepair, and Preservation of Certain 
Public Works on Eivers and Harbors and for Other Purposes." 
(Chap. 425.) 

It is an act of forty closely printed pages, appropriating money 
for the rivers and harbors throughout the length and breadth of 
the United States. It even appears that section 3 authorizes the 
President of the United States to investigate the two routes for an 
interoceanic canal, Panama and Nicaragua, and to report thereon. 
Its scope is as broad as the United States, and even broader. 

Its main object, however, is to open and keep clear the navigable 
waters of the United States, and to that end appropriates large 
sums of money, and provides in what manner it shall be expended. 
But vou may examine it from beginning to the end and it will no- 
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where appear that it prevents the various states from aiding and as- 
sisting in executing this same work within their borders, and from 
lending a helping hand towards the same end. 

This is to the interest of both the federal and state government. 
If the state enactments stood in the way of and obstructed the exe- 
cution of the United States statute so that both could not consist 
and stand together, then it may be that those of the state must 
fall. But wherein are they inconsistent, and wherein do you find 
anything in the statute from which even an inference can be drawn 
that the act of March 3, 1899, was intended to fully cover the mat- 
ter and take away from the states and cities the power to help them- 
selves ? Both have the same end in view. 

The state enactments supplement and complete that of the fed- 
eral and make the latter more forceful and better operative. 

The fact that the federal and municipal statutes differ in minor 
particulars, and that the penalties imposed are different, both look- 
ing to the same end and purpose, in nowise causes them to conflict 
or evidences the intention of Congress to supersede the original 
authority of the state. 

Chief Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 1, 204, 
says : "So, if a state, in passing laws on subjects acknowledged to 
be within its control, and with a view to those subjects, shall adopt 
a measure of the same character with one which Congress may 
adopt, it does not derive its authority from the particular power 
which has been granted, but from some other, which remains with 
the state, and may be executed by the same measures. All exper- 
ience shows, that the same measures, or measures scarcely dis- 
tinguishable from each other, may flow from distinct powers; but 
this does not prove that the powers themselves are identical. Al- 
though the means used in their execution may sometimes ap- 
proach each other so nearly as to be confounded, there are other 
situations in which they are sufficiently distinct to establish their 
individuality." 

Mr. Justice Johnson, in the same case (pages 238, 239), says: 
"He who robs the mail, may also steal the horse that carries it, and 
would, unquestionably, be subject to punishment, at the same time, 
under the laws of the state in which the crime is committed, and 
under those of the United States. And these punishments may in- 
terfere, and one render it impossible to inflict the other; and yet 
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the two governments would be acting under powers that have no 
claim to identity. 

"It would be vain to deny the possibility of a clashing and col- 
lision between the measures of the two governments. The line 
cannot be drawn with sufficient distinctness between the municipal 
powers of the one, and the commercial powers of the other. In 
some points they meet and blend so as scarcely to admit of separa- 
tion. Hitherto the only remedy has been applied which the case 
admits of : that of a frank and candid co-operation for the general 
good. Witness the laws of Congress requiring its officers to re- 
spect the inspection laws of the states, and to aid in enforcing their 
health laws; that which surrenders to the states the superinten- 
dence of pilotage, and the many laws passed to permit a tonnage 
duty to be levied for the use of their ports 

"Whenever the powers of the respective governments are frankly 
exercised, with a distinct view to the ends of such powers, they may 
act upon the same object, or use the same means, and yet the powers 
be kept perfectly distinct." 

The tenth section of Act of March 3, 1899, has been construed 
by the Supreme Court of the United States in Cummings v. Chi- 
cago, 188 U. S. 410. Mr. Justice Harlan there says : "Wo do not 
overlook the long-settled principle that the power of Congress to 
regulate commerce among the states 'is complete in itself, may be 
exercised to its utmost extent, and acknowledges no limitations 
other than are prescribed in the constitution.' Gibbons v. Ogden, 
9 Wheat. 1, 196 ; Brown v. Maryland, 12 Wheat, 419, 446 ; Brown v. 
Houston, 114 TJ. S. 630. But we will not at this time make any 
declaration of opinion as to the full scope of this power or as to the 
extent to which Congress may go in the matter of the erection, or 
authorizing the erection, of docks and like structures in navigable 
waters that are entirely within the territorial limits of the several 
states. Whether Congress may, against or without the expressed 
will of a state, give affirmative authority to private parties to erect 
structures in such waters, it is not necessary in this case to decide. 
It is only necessary to say that the act of 1899 does not manifest 
the purpose of Congress to go to that extent under the power to 
regulate foreign and interstate commerce and thereby to supersede 
the original authority of the states. The effect of that act, reason- 
ably interpreted, is to make the erection of a structure in a nav- 
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igable river, within the limits of a state, depend upon the concur- 
rent or joint assent of both the national government and the state 
government. The secretary of war, acting under authority confer- 
red by Congress, may assent to the erection by private parties of 
such a structure. Without such assent the structure cannot be 
erected by them. But under existing legislation they must, before 
proceeding under such an authority, obtain also the assent of the 
state acting by its constituted agencies." 

See, also, Montgomery v. Pollard, 190 U. S. 89, Freund on Po- 
lice Powers, sections 73-80-117 and 159. 

My opinion, after a most careful examination of the whole of 
the act of March 3, 1899, is that the state and city enactments are 
not inconsistent therewith, and that the federal statute was not in- 
tended by Congress to fully cover the same matter as those of the 
state and city, or supersede the original authority of the state. If 
Congress had so desired it might have taken exclusive jurisdiction 
and excluded any and all authority to the state, but the act shows 
nowhere such intention and certainly nowhere so declares. 

And this is but reasonable. The river and harbor work of the 
United States is immense, and though the United States must 
from its magnitude take charge and control thereof, still there is no 
reason, when in matters such as these under consideration, why it 
should not seek and desire the aid of the states and cities in the 
same direction. Both are working with the same object and end 
in view. 

The construction contended for by counsel for defendant would 
prevent any city having a harbor from protecting and keeping it 
open. In fact, it might in many cases close the harbors of some 
of the largest cities in the country. The power given to the city 
of Richmond by the acts of assembly is a necessary power for the 
preservation of her harbor, and the United States statute is in no- 
wise inconsistent therewith, but both move along for the same 
benign purpose — the public welfare — in parallel lines, which, 
though extended to infinity, will, in the opinion of the court, no- 
where meet or obstruct each other. 

Therefore, I am of the opinion that the city of Richmond should 
recover the debt in the declaration, with interest thereon, and I will 
enter judgment to that effect. 



